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CASE LAWS RELIED ON BY THE DEFENCE: 

1. 2001 SCC(Cri) 439; STATE OF RAJASTHAN, Appellant-Versus-TEJA SINGH 

AND OTHERS, Respondents 

2. 2001 SCC(Cri) 652; DHANANJAY REDDY, Appellant-Versus-STATE OF 

KARNATAKA, Respondent 

3. 2000 SCC(Cri) 703; RANG BAHADUR SINGH AND OTHERS, Appellants-

Versus-STATE OF U.P., Respondent 

4. 2009(4) GLT 287; KIRAN SARMA @ KIRAN CHANDRA SARMA & ORS., 

APPELLANTS VS. STATE OF ASSAM, RESPONDENT 

5. 1997(III) GLT 424; MD. FAZIRUDDIN, APPELLANT-VS-STATE OF ASSAM 

& ORS., RESPONDENTS 

6. 1996 (III) GLT 103; STATE OF ASSAM, APPELLANT-VS-GUNARAM TANTI 

& ORS., RESPONDENTS 

7. 1996(III) GLT 473; YAZID ALI & ANR, ACCUSED/APPELLANTS-VS-STATE 

OF TRIPURA, RESPONDENT 

8. 2002(2) GLT 103; BUDHUA MURA, APPELLANT-VS-STATE OF ASSAM, 

RESPONDENT 

 

 

JUDGMENT 

1. The prosecution case is that on 21.3.2015 at about 5:40 PM informant 

Smti. Chumi Devi, the No. S/080619795 CT/GD (Mahila), was on her duty 

at R.P. Gate No.1 as an arm guard. At that time a group of three civilians 

including the accused Fazlul Karim, were coming in a red Bolero(No. AS-

01AT 1817) returning back from 23rd Bn. SSB, Greenland, Lalpool 

campus. The accused allegedly used un-parliamentary language, 

unacceptable gestures and intentionally winked his one eye gazing at her 

and also showed a careless attitude. He allegedly asked the guard 

commander that he wants to talk to the informant with negative 
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intention. At that time when she made a complaint they tried to fled away 

but anyhow the guard commander managed to stop him with the help of 

other guards on duty. Thus, it is alleged that the accused committed a 

serious crime of molestation on a lady who was on her duty. The accused 

was allegedly heavily drunk and was not even in a position to stand still 

and the other two were trying to defend him. They even tried to threaten 

her showing their official power, position and said loudly that no harm 

can be done to them as they are all-powerful persons holding reputed 

posts in the government service. 

2. To this effect the informant lodged a written FIR before the I/C-Lalpool 

Police Out Post. Accordingly, GDE No.384 dated 21.3.15 was made and 

forwarded the FIR to O/C-Rowta P.S. for registration of a case. On receipt 

of it Rowta P.S. Case No.26/15, U/S-294/509 of IPC was registered and 

the case was endorsed to S.I. Amir Hussain for investigation. In due 

course, after completion of investigation and finding sufficient materials 

the I/O submitted charge sheet against the accused U/S-294/509 of IPC. 

Hence, this case. 

3. When the accused appeared before the court copies of relevant 

documents were furnished to him as per Section-207 of CrPC. Then the 

particulars of offences U/S-294/509 of IPC were read over and explained 

to him, which he pleaded not guilty and claimed to be tried. Hence, the 

case proceeded for trial. 

4. POINTS FOR DETERMINATION: 

Point No.1: Whether, on 21.3.2015 at about 5:40 P.M. accused 

Fazlul Karim used un-parliamentary/slang language against 

informant Chumi Devi to her annoyance in or near a public place 

and thereby committed an offence punishable U/S-294 of IPC; and 

within my cognizance? 

Point No2: Whether, on or about the same day, time and place 

the accused used unacceptable gestures and intentionally winked 

his one eye gazing at one intending to insult the modesty of the 
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informant and thereby committed an offence punishable U/S-509 

of IPC; and within my cognizance?  

5. The prosecution side examined 7(seven) witnesses and exhibited the FIR 

and the charge sheet. All the witnesses were cross-examined by the 

defence and then prosecution evidence was closed. After closure of 

prosecution evidence, I have gone through the evidence adduced by the 

witnesses and found sufficient material against the accused. So, his 

statement of defence U/S-313 CrPC was recorded wherein he pleaded 

complete denial. However, he declined to adduce defence evidence. So, 

defence evidence was closed. 

6. I have heard argument from learned advocate of the accused Mr. P. 

Sutradhar and learned Asstt. P.P. Mr. A. Pourel in absence of regular 

Asstt. P.P. of the court Mr. D. Dahal for the prosecution. I have minutely 

gone through the evidence adduced by the witnesses. 

7. At the time of argument learned Mr. P. Sutradhar submitted that the 

evidence of the prosecution witnesses are full of contradictions. He 

contended that the material witnesses improved their version while 

deposing before the court from that they stated before the I/O. According 

to him the witnesses were divided into two groups, one supporting the 

victim and the other group supporting the accused. In addition to that, he 

added, though there is allegation of using slang language but since no 

specific word has been stated by the victim, therefore, no offence has 

been made out against the accused. He further submitted that the 

document exhibited as FIR cannot be treated as FIR of this case because 

the investigation started basing on GD Entry number. More so, police 

responded immediately and recorded statement of witnesses. Under the 

circumstances, he submitted that there is a serious doubt regarding the 

veracity of the testimony of the witnesses and so the accused should get 

the benefit of doubt in his favour. In support of his submission learned 

Mr. Sutradhar relied on the above noted case laws. 

8. On the other hand learned Asstt. P.P. Mr. Pourel submitted that the 

prosecution witnesses could firmly establish the guilt of the accused 
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person beyond all reasonable doubt and so he is liable to be punished in 

accordance with law. 

9. I have given due consideration to the rival submissions of both the sides 

and very minutely scrutinized the materials available in the record.     

DISCUSSION, DECISION AND REASONS THEREOF: 

10.  In her evidence PW-1, the alleged victim deposed that on 21.3.2015 at 

5:30 PM she was performing her duty as arm guard at the R.P. Gate No.1 

at Lalpool under 23rd Battalion, SSB. At that time three youths came from 

inside the camp in a Bolero car and stopped the car using rough brake 

near the gate where she was on duty. Then, accused Fazlul Karim got 

down from the Bolero for making the exit-entry in the register book. But, 

he allegedly uttered some slang language. When the guard commander 

registered the exit-entry then he proceeded to the car. But, after a 

second he moved back and addressed her as Madam. Then he proceeded 

to the guard commander Puton Bora but was gazing his eyes at her and 

urged the guard commander to facilitate him to talk with her. The guard 

commander denied his proposal but he was pestering for it. In the 

meantime he signalled her for sexual favour by uttering word “I am too 

hot, make me cool down.” The guard commander forced them to get 

inside the car and asked the driver to move fast. Then she asked the 

guard commander what did he say and also became angry out of such 

lustful gesture. She alleged that the accused again winked his one eye, 

gave kissing gesture and waved her with his hand. Then the vehicle was 

signalled to be stopped by blowing whistle and the driver moved it back. 

The guard commander and Chetan Sunawane took him out from inside 

the car and asked the reasons for such conduct. She alleged that the 

accused was heavily drunk and was under influence of liquor and fell 

down on a heap of stone. Then he was taken before the Commandant 

Mr. Parag Sarkar but he denied such conduct. At last the matter was 

informed at the Lalpool Out Post. Ext.1 is the FIR and Ext.1(1) is her 

signature. 

11.  In her cross-examination PW-1 stated that she drafted the Ext.1 and the 

same was typed by Biman Bora, Cost. GD. She also stated that when 
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their inspector called the I/C of Lalpool Out Post then the I/C visited the 

camp and took her statement. She admitted that the accused was doing 

construction work. Most interestingly she stated that the accused was not 

under influence of liquor when he made entry inside the camp and that 

she was not on duty at his entry time. She also stated that the camp is 

surrounded by RCC wall and anybody who wants to enter has to make 

through the gate. She alleged that on being asked the accused and the 

other two said that they consumed wine at the dwelt of their clerk Rinku 

Borah, who used to stay temporarily inside the camp. However, she 

admitted that there is no permission to consume liquor inside the camp. 

She further admitted that in order to supervise the construction work 

persons from CPWD used to visit the camp. 

12.  The witness denied the suggestion that she did not state before police 

about moving back by the accused and addressing her as Madam but 

proceeded to the guard commander Puton Bora and was gazing his eyes 

at her and urged the guard commander to facilitate him to talk with her; 

that she did not state before police that he told her that he is “too hot” 

and urged her to make him “cool” and that she did not state before police 

about giving kissing gesture, waving at her with his hand, winked his eye, 

abused with slang language and gave signal of lustful act. She expressed 

her ignorance if the accused often visited their camp for construction 

purpose and whether he is having such a bad conduct. She denied that 

the accused winked his eyes as some fly or insect went inside his eye 

ball. According to her she was standing 5-10 kodom from the gate and 

the reception Centre is also 5-10 kodom away from her on her right side 

from her standing position. She denied that the whole fact is afterthought 

and that the accused was hit and forcefully compelled him to say his 

name and after that they filed the ejahar.  

13.  In his evidence PW-2 corroborated the fact that the accused and two 

persons came to the SSB camp, Lalpool. He deposed that he knows the 

informant and also recognised the accused. He stated that on the date of 

incident he was inspecting all the guard gate and was checking the RP 

Gate No.1. At the relevant time guard commander Puton Bora, the 

informant, Rubi Barman LCT/GD were present at the place of occurrence. 
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At that time three youths came from inside the camp in a Bolero car and 

stopped using rough brake near the gate where he was on duty. Then the 

accused got down from the Bolero for making the exit-entry in the 

register book. But, he allegedly uttered some slang language. The guard 

commander then registered their exit-entry and the accused proceeded to 

the car. Then Chumi Devi opened the gate but the accused, who was 

heavily drunk allegedly winked his eye, gave kissing gesture and also 

abused with slang language.  

14.  In his cross-examination he stated that PW-1 was on duty of the gate 

with arms. He admitted that construction work was going on inside the 

camp. To him, no permission accorded to civilians under influence of 

liquor to enter inside. He stated that at the time of winking his eyes, the 

accused was present inside the vehicle and that the accused himself got 

down after the vehicle returned back. He admittedly did not see the 

accused winking his eye but allegedly came to know about it from the 

informant. He denied the suggestion that he did not state before police 

about giving kissing gesture and that he did not wink his eyes; did not 

abuse with slang language and that he deposed false evidence for the 

sake of the informant. 

15.  One of the star witnesses of this case, PW-3, in his evidence deposed 

that he knows the informant and had seen the accused on the date of 

occurrence. He corroborated the evidence of PW-1 and PW-2 given in 

their examination in chief regarding the accused having come to the P.O. 

and his alleged conduct with PW-1. He stated that when the accused 

used some slang language then he asked them to behave properly and 

signalled to make their exit. But, just after few seconds, the informant 

made hue and cry saying that the accused winked his one eye and also 

gave her kissing gesture. Then some of their personals made the vehicle 

return back and the matter was informed to the commandant. Their 

personals were also given alerts and then the three persons were taken 

before their Commandant Parag Sarkar. But, he expressed his ignorance 

regarding latter consequences. 
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16.  While being cross-examined he revealed that the husband of the 

informant was just outside the court. It is also revealed that on the same 

day police was informed and after arriving they took away the accused. 

On the same day his statement was taken. He denied having not stated 

before police that the accused used some slang language. But, admitted 

that he did not see him doing the alleged offence against Chumi Devi.  

17.  In the same way in his evidence PW-4 corroborated the evidence of PW-

1 to PW-3 given in their examination in chief. Similar facts have been 

stated by this witness as stated by PW-3 in his examination in chief.  

18.  In his cross-examination he stated that police took his statement on that 

day. He stated that all the three persons were inside the vehicle and that 

he was standing in front of the informant. He also stated that he was 

standing in the right side and the informant was standing in the left side 

and the vehicle passed/crossed in between them. He admitted that the 

husband of the informant came with him on the date of giving evidence 

before the court and that they were sitting together till he gave his 

deposition. He denied having not stated before police that the accused 

winked his one eye and also gave the informant kissing gesture; that he 

did not see the act of winking his one eye and the kissing gesture as they 

both were standing in opposite direction and the vehicle moved in 

between them; that he had not seen the fact and deposed in the interest 

of Chumi Devi as told by her husband. 

19.  In his evidence PW-5, who is the SDO, CPWD (Dagaon) deposed that the 

informant is not known to him. He stated that the accused is a site 

engineer of the company working under contract with his department. 

According to him on 21.3.2015 he had been to Lalpool SSB camp in 

connection with departmental work. On that day he drove the vehicle and 

the accused was sitting with him. He stated that at the time of return the 

accused had some verbal altercation with the Havilder of SSB camp. But 

when permission was given for exit, they came out. However, just before 

making the exit they took a photograph of the gate from inside the car 

and for that the SSB personals became dissatisfied. But, the matter ended 

then and there when they begged for pardon. However, after exiting a 
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little distance through the gate the accused told him that the SSB 

personals signalled to move back their vehicle and accordingly they did 

so. He alleged that at once the SSB personals took the accused inside the 

camp. After sometime police arrived there and later on they came to 

know that the accused teased some lady employee. Then they came back 

and the accused was taken away by police and after two days police 

recorded their statement. 

20.  In his cross-examination he stated that the entry counter is situated at a 

distance of 10 to 12 metres from the gate. The verbal exchange of words 

took place at the entry-exit counter regarding the place of signature in 

the register. To him, their purpose of taking the photograph of the gate 

was to repair it. He admitted that the lady employee might have thought 

that they took her photograph. He stated that he did not see the accused 

in drunken condition and that he did not see him misbehaving. 

21.  Similarly, in his evidence PW-6 deposed that he can identify the 

informant and also knows the accused. He stated that he along with his 

senior officer and the accused visited the Lalpool SSB camp in connection 

with some construction work. By 5:30 PM, at the time of exit, altercation 

took place with the accused. Other facts stated by PW-5 has also been 

stated by this witness in his examination in chief. However, he admitted 

having heard from SSB Jawans that the accused misbehaved a lady SSB 

Constable. 

22.  At the time of cross-examination he stated that he was sitting along with 

the accused while his senior was driving the vehicle. He stated to have 

not seen the accused misbehaving anyone. He admitted that they took 

snap of the main gate where a lady Constable was on duty and that she 

was offended when the snap was taken. But, they clarified the matter 

that they did not take her photograph and instead took photograph of the 

gate. He also stated that the accused person was not drunk. 

23.  In his evidence PW-7, the I/O deposed that on 21.3.2015 while he was 

posted as I/C Lalpool Out Post a telephonic information was received 

from 23rd Battalion, SSB at about 6:15 PM. Then, after making GDE 

No.378 he visited the place of occurrence. There he found accused Fazlul 
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Karim being detained by SSB personals. He stated that lady constable 

Chumi Devi stated before him that the accused gave obscene indication 

to her while he was about to board a Bolero vehicle. He also stated that 

the accused is a Jr. Engineer and at that time some construction work 

was undergoing within the SSB campus. According to him the medical 

examination of the accused was done. He admitted having not annexed 

the sketch map of the P.O. and the medical examination reports of the 

accused with the case record. He allegedly found sufficient material after 

completion of investigation against the accused U/S-294/509 of IPC and 

submitted charge sheet vide Ext.2 by putting his signature Ext.2(1).  

24.  During cross-examination PW-7 admitted that the investigation started 

on the basis of GD Entry No.378 dated 21.3.2015 but he has not 

submitted the extract copy of it with the record and the same has not 

been exhibited in this case. He confirmed PW-1 having not stated before 

him that after a second the accused moved back and addressed her as 

Madam but proceeded to guard Commander Puton Bora gazing at her 

and urged him to facilitate him to talk with her. He confirmed PW-1 

having not stated before him that the accused, in the meantime, signalled 

for sexual favour by uttering words “I am too hot, make me cool down”; 

that the accused winked his one eye and gave kissing gesture and waved 

at her with his hand; that PW-2 stated that the accused winked his eye 

and gave kissing gesture to PW-1; that PW-3 stated that the accused 

used slang language at the time of occurrence and that PW-4 stated that 

the accused gave kissing gesture to PW-1.  

25.  He admitted that the accused was found amongst the SSB personals and 

his medical examination requisition was made, which was collected by 

him. He stated that the medical report shows some simple injury on his 

body. He also stated that in the medical report the doctor did not mention 

anything about the accused being under the influence of liquor. 

26.  On close scrutiny of the facts revealed during cross-examination of PW-7 

it is apparent that PW-1 did not state before him that the accused 

signaled her for sexual favour by uttering words “I am too hot, make me 

cool down.” She also did not state that the accused winked his one eye, 
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gave kissing gesture and waved at her with his hand. It also came out 

that PW-2 and PW-4 did not state before him that the accused winked his 

eye and gave kissing gesture to PW-1. Moreover, PW-3 did not state 

about accused using slang language at the time of occurrence. Revelation 

of these facts clearly points towards contradictions between the evidence 

adduced by them.  

27.  Now, in his statement of defence the accused admitted going to the SSB 

camp on the alleged day. But, he denied that the matter was like that as 

stated by the informant and the SSB personals. According to him at the 

relevant time they had been working at Dalgaon CRPF camp and their 

construction work had also been running inside the SSB camp, Lalpool. 

The Commandant of CRPF allegedly asked them to make a gate at their 

camp like the one of SSB camp, Lalpool. On that day they went there in 

order to visit the construction site and while returning therefrom his 

senior Bikash Kumar (PW-6) took a photograph of the gate. Then the 

informant, who was standing near the gate, felt that they took her 

photograph. However, after signing on the exit entry-register they moved 

out of the camp with their vehicle. But, when the SSB personals whistled 

signalling them to stop and move back then they went inside the camp 

with the vehicle. But, as soon as they entered inside the camp 4/5 SSB 

personals started assaulting him immediately after he got down from the 

vehicle asking him why they took photograph of the gate without their 

permission. They also alleged him of taking photographs of Chumi Devi. 

After sometime the Commandant and police arrived there and he was 

taken to police station wherefrom he was allowed to go on bail. However, 

admittedly he did not file any case against the SSB personals. 

28.  A close scrutiny of the prosecution evidence makes it abundantly clear 

that the investigating officer visited the place of occurrence on the basis 

of a telephonic information by making GDE No.378 dated 21.3.2015. The 

FIR was received on 22.3.2015. Thus, practically, the investigation started 

on the basis of the said GD entry number, the same being first in point of 

time and not on the basis of the FIR. However, it is the admitted fact that 

the extract copy of GDE number has not been exhibited in this case by 
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the I/O. As such the telephonic information had to be treated as FIR and 

not the Ext.1 which was lodged on the following day of the occurrence. 

29.  Our jurisdictional High Court in its decision reported in 1997 (III) GLT 

424(Supra) has held at Para-10 of the judgement as follows: 

“10.----------------------------------- Having completed almost 

every steps that an investigation officer required to take- 

proceed to the spot, prepare inquest or sketch map and 

examining witnesses are not steps of investigation which is 

ought to be glossed in every enquiry. That appears to be 

the reason behind obtaining ejahar Ext.2. Learned trial 

Judge failed to consider that investigation have already 

commenced almost hours before lodging of FIR at 10.00 in 

the night and it cannot be treated as FIR within the 

meaning of Section-154 Cr.P.C. Howsoever, cryptic 

telephonic message received by PW 8 around 3:30 PM and 

entry in the general diary Ext.4, was in fact and law the 

First Information Report on the basis of which the 

investigation had commenced. Any subsequent report 

would be hit by Section 154 Cr.P.C. Ext.2 cannot be 

treated as FIR and what more significant to be noted is 

Ext.4 clearly indicates that deceased had been severely 

injured by an unknown person and this unknown was 

sought to be made known by subsequently obtaining the 

Ejahar Ext.2 which is clearly hit by Section 162 Cr.P.C. The 

nature of investigation is not only partisan, but also stinky. 

Learned trial judge appears to be oblivious of this aspect of 

the matter.” 

30.  Similar view was taken by our High Court in 1996 (III) GLT 

103(Supra). In that case GD entry was made on the basis of a cryptic 

telephonic message and subsequently the Sub-Inspector of police filed a 

report containing details of investigation which was treated as FIR in that 

case. In the circumstances at hand it was held that telephonic messes 

ought to have been treated as an FIR and not the report submitted by the 
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Sub-Inspector as it is subsequent in point of time and is hit by Section 

161 and 162 Cr.P.C. So, it cannot be relied upon except to the extent 

permitted by the proviso to Section 162 Cr.P.C. to contradict the 

informant. 

31.  Similar is the facts and circumstances of our case. It is already pointed 

out that the investigation started on the basis of GD entry number made 

on the basis of telephonic information which is required to be regarded as 

the first information report of this case. So, Ext.1 cannot be treated as 

FIR in its strictest term. From the evidence of PW-1 to PW-4 it appears 

that they contradicted some major points that touches the merit of the 

prosecution case as pointed above in Para-26 of this judgement. 

Therefore, there is a serious doubt regarding the veracity of the evidence 

given by them in the court.  

32.  Our jurisdictional High Court in its decision reported in 1996(III) GLT 

473(Supra) has held that if what the witnesses deposed before the 

court did not state the same fact before the investigating officer in their 

statement recorded U/S-161 Cr.P.C, then their evidence cannot be 

accepted as trustworthy because of major and material discrepancies 

while considering the circumstances leading towards the commission of 

the offence. 

33.  In 2009 (4) GLT 287(Supra) our jurisdictional High Court, while 

discussing about the credibility of a witness when such witness omitted in 

the statement recorded under Section 161 Cr.P.C. as regards vital issues 

has held at Para-20 that omission in the evidence of prosecution 

witnesses on vital issues has to be taken into consideration by the Court 

in determining the credibility of the witness. 

34.  Now, it is evident that the independent witnesses divided into two 

groups. One group is comprised by PW-1 to PW-4, who supported the 

case of the prosecution. On the other hand PW-5 and PW-6 supported the 

case of the accused. Moreover, it transpires from the evidence of PW-7 

that PW-1 to PW-4 did not state before him some material facts which 

they stated in their examination in Chief. Thus, it is apparent that the 
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witnesses who are familiar to PW-1 tried to exaggerate the facts of the 

case by adding new facts in support of her. 

35.  The honorable Guwahati High Court in its decision reported in 2002 (2) 

GLT 103(Supra) has held at Para-24 that when prosecution produces 

two sets of witnesses, one contradicting the other and the court is not in 

a position to hold confidently as to which set of witnesses has told the 

truth, then both sets of witnesses have to be discarded, or, at least, the 

set of evidence, which goes in favour of the accused shall be adopted by 

the Court. While deciding the case reliance was placed on the decision of 

the honorable Supreme Court reported in Harchand Singh and 

another-Vs-state of Haryana(AIR 1974 SC 344). 

36.  In our case at hand it is already pointed out that the independent 

witnesses were divided into two sets, PW-1 to PW-4 forms one set and 

the rest formed the other set. When closely compared the evidence of the 

witnesses of the first set it is evident that they contradicted on some 

major issues that touches the merit of the prosecution case. It is revealed 

from the evidence of PW-7 that PW-1 did not state before him that the 

accused signaled her for sexual favour by uttering words “I am too hot, 

make me cool down.” She also did not state before him that the accused 

winked his one eye, gave kissing gesture and waved at her with his hand. 

It also came out that PW-2 and PW-4 did not state before him that the 

accused winked his eye and gave kissing gesture to PW-1. It is further 

revealed that PW-3 did not state before him about the accused using 

slang language at the time of occurrence. Revelation of these facts clearly 

points towards the fact that they are trying to support PW-1. However, no 

such clear contradiction could be seen in the evidence given by the other 

set of witnesses. Thus, I hold that the evidence of the second set 

supporting the case of the accused should be regarded as true in view of 

the principle of law laid then by our jurisdictional High Court in 2002 (2) 

GLT 103(Supra). 

37.  The honorable Supreme Court in its decision reported in 2001 SCC (Cri) 

439(Supra), in a situation like this has held that when the eyewitnesses 
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do not corroborate one another then it is not justified to place reliance on 

the evidence of those witnesses. 

38.  Similar is the facts and circumstances in our case. The prosecution 

witnesses PW-2 to PW-4 supported the version of PW-1 that she stated 

before the court. But, it transpired from the evidence of PW-7(I/O) that 

PW-1 herself contradicted her case and added some new facts which she 

did not state before the I/O. It was also revealed from the evidence of 

PW-7 that PW-2 to PW-4 also contradicted vital issues touching the merit 

of the prosecution case. Thus, it is abundantly clear that the aforesaid 

four prosecution witnesses gave self-contradictory statements which casts 

a serious doubt regarding their veracity. However, it cannot be denied 

that no incident took place at all, though the same may not be in the 

manner as stated by the first set of witnesses. Because one of the 

witnesses supporting the accused stated that some verbal altercation took 

place between the accused and the guard Commandar.  

39.  In view of above, I have come to a definite conclusion that the case of 

the prosecution has to be looked into with doubt. In a situation like this 

the honorable Supreme Court in 2001 SCC (Cri) 652(Supra) has held 

at Para-27 that suspicion, however strong may be, cannot take the place 

of proof. It is also held that moral conviction regarding the involvement of 

an accused in the commission of crime cannot be a substitute for a legal 

verdict based on facts and law. 

40.  Again, the honorable Supreme Court in in its decision reported in 2000 

SCC (Cri) 703(Supra) has held at Para-22 that it is the time-tested rule 

that acquittal of a guilty person should be preferred to conviction of an 

innocent person. Unless the prosecution establishes the guilt of the 

accused beyond all reasonable doubt a conviction cannot be passed on 

the accused without having at least a reasonable level of certainty that 

the appellants were the real culprits. 

41.  In view of what has been discussed above, I hold that the case of the 

prosecution and the evidence adduced in support of it casts a serious 

doubt regarding the manner and extent in which the offence was 

allegedly committed by the accused. Situated thus, I hold that the 
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accused should get the benefit of doubt in his favour and he is liable to 

be acquitted. 

42.  Accordingly, the accused is acquitted from this case and set at liberty 

forthwith on the ground of benefit of doubt. His bailor is also discharged 

from further liabilities in this case. However, the bail bond of the accused 

shall remain in force for the next six months from today in view of the 

spirit of Section-437 A of CrPC.   

 

The case is accordingly disposed of. 

 

Given under my hand and the seal of this Court on this the 20th 

day of July, 2016 at Udalguri, BTAD::Assam.  

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Smti. Chumi Devi---------------------PW-1 

ii. Sri banikanta Bora-------------------PW-2 

iii. Sri Putan Ch. Bora-------------------PW-3 

iv. Sri Chetan Suklal Sunawane-------PW-4 

v. Sri Chandan Das----------------------PW-5 

vi. Sri Vikash Kumar---------------------PW-6 

vii. S.I. Amir Hussain--------------------PW-7 

2. DEFENCE WITNESSES:--NIL--- 

3. PROSECUTION EXHIBITS: 

i. Ext.1--------FIR 

ii. Ext.1(1)----Signature of PW-1 in Ext.1 

iii. Ext.2-------Charge sheet 

iv. Ext.2(1)----Signature of PW-7 in Ext.2 

4. DEFENCE EXHIBITS:--NIL---  

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

 

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


